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Are Kickbacks Illegal?
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By Michael H. Cohen

Kickbacks are improper payments or compensation made in exchange for preferential treatment, services, or referrals. They 
are illegal in many industries, especially in regulated sectors like healthcare, government contracting, real estate, and 
corporate procurement.

These arrangements are often disguised as consulting fees, referral bonuses, or profit-sharing. In the U.S., laws such as the 
federal Anti-Kickback Statute and the Stark Law specifically prohibit kickbacks in exchange for patient referrals or services 
covered by federal healthcare programs. Violating these laws can lead to criminal charges, massive fines, exclusion from 
Medicare/Medicaid, and even prison time.

This blog will cover what counts as a kickback and key laws that prohibit kickbacks in the healthcare sector. It will also let you 
know how kickbacks are detected and prosecuted.

What Are Kickbacks in Healthcare?

Kickbacks in healthcare refer to illegal payments or incentives offered to healthcare providers, such as physicians or 
medical facilities, in exchange for patient referrals, the prescribing of certain medications, ordering unnecessary 
tests, or steering business to specific service providers. These improper compensation arrangements are not only 
unethical but also violate federal law, particularly when they involve federal healthcare programs like Medicare or Medicaid.

In the healthcare industry, kickback schemes can take many forms. A common example includes financial incentives given 
to physicians for referring Medicare or Medicaid patients to specific specialists, laboratories, or medical services.

Pharmaceutical companies or medical device manufacturers may also offer gifts, cash payments, or perks to influence a 
doctor’s prescribing habits, while medical testing facilities might provide commissions to healthcare providers for each 
test ordered, regardless of medical necessity. Even something like a contractor giving money to a government official to 
secure a contract for managing infrastructure projects or operating in a federal correctional facility may fall under 
broader kickback concerns, especially in government healthcare systems.

Such corrupt practices are distinct from legitimate payments like referral fees or finder’s fees that are properly structured and 
disclosed under the law. For instance, licensed real estate professionals often engage in real estate transactions where 
referral fees are legally permissible under certain conditions. 

However, in federally regulated contexts, such as those involving federally related mortgage loans or healthcare services, real 
estate kickbacks or medical service kickbacks are strictly prohibited under laws like the Anti-Kickback Statute and the Stark 
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Law. The Anti-Kickback Statute specifically makes it a criminal offense to knowingly and willfully offer, pay, solicit, or receive 
any remuneration to induce referrals of items or services reimbursable by federal programs. Similarly, the False Claims Act 
allows the government to bring civil and criminal penalties against parties involved in healthcare fraud or false claims 
submitted to government healthcare programs.

Are Kickbacks Illegal Under U.S. Law?

Yes, kickbacks are illegal under federal and state law, particularly when they involve government programs, federal 
healthcare programs, or public officials. These illegal payments are considered a form of corrupt practice, often used to 
secure preferential treatment, influence patient referrals, or obtain contracts through improper means. The law doesn’t just 
prohibit receiving kickbacks. It also makes offering, paying, or soliciting a kickback a criminal offense. 

Additionally, several laws address kickbacks. For example, the Federal Anti-Kickback Statute (AKS) targets misconduct within 
the healthcare industry, especially those involving Medicare, Medicaid, and other federal healthcare programs. Internationally, 
the Foreign Corrupt Practices Act (FCPA) targets U.S. individuals or companies that offer improper compensation to foreign 
government officials. 

At the state level, bribery and corruption laws further prohibit financial arrangements that distort fair decision-making in both 
the public and private sectors. In all these contexts, even something as seemingly minor as a closing cost credit or finder’s fee 
could be deemed unlawful depending on intent and disclosure.

The Federal Anti-Kickback Statute (AKS): Overview and Scope

The Anti-Kickback Statute (AKS) is the primary federal law that criminalizes kickbacks in the healthcare industry. It applies to a 
broad range of parties involved in delivering or supporting medical services, including physicians, hospitals, labs, healthcare 
suppliers, pharmaceutical manufacturers, and other healthcare providers. 

The law prohibits any person or entity from knowingly and willfully offering, paying, soliciting, or receiving 
remuneration. This includes anything of value in exchange for referring Medicare or Medicaid patients or generating business 
reimbursable by federal healthcare programs.

Key terms within the statute include “knowingly and willfully,” which refers to the intent to break the law, and “remuneration,” 
which covers a wide range of financial incentives, such as cash payments, gifts, or free equipment. The scope of the law is 
intentionally broad to prevent healthcare fraud and protect the integrity of government programs. Violations of the AKS 
often trigger additional liability under the False Claims Act, especially when providers submit claims connected to illegal 
kickbacks.

Common Kickback Schemes in the Healthcare Industry

A frequent tactic is using referral fee arrangements that are not properly disclosed or justified by legitimate business needs. 
Overpayments masked as consulting fees, sham employment or independent contractor agreements, and free or 
discounted medical equipment offered to increase patient volume are all examples of how non-compliant individuals 
attempt to gain a financial advantage through improper compensation.

Furthermore, pharmaceutical companies may offer rebates, speaking engagements, or luxury travel to influence 
prescribing behavior, crossing the line from legitimate payments to illegal kickbacks. Likewise, government officials or 
procurement officers who accept payments in exchange for awarding contracts to managing contractors are engaging in 
government corruption, especially when tied to federal correctional facilities, human services, or other government contracting 
roles.

What Are the Risks and Penalties for Kickbacks in Healthcare?

Kickbacks are illegal under both federal and state law, and the consequences for engaging in kickback schemes in the 

https://www.justice.gov/criminal/criminal-fraud/foreign-corrupt-practices-act
https://www.justice.gov/civil/false-claims-act
https://www.ncbi.nlm.nih.gov/books/NBK559074/


offitkurman.com

healthcare industry can be severe. Violations of the Anti-Kickback Statute (AKS), the False Claims Act, and related regulations 
are treated as serious offenses that threaten the integrity of federal healthcare programs like Medicare and Medicaid. 

Criminal penalties for receiving or offering illegal payments tied to patient referrals, improper compensation, or contracts in 
government programs may include substantial fines and imprisonment. Courts often impose cash payments as restitution 
and, in more egregious cases, long prison terms, especially when foreign government officials or government employees 
responsible for procurement are involved. A contractor trying to secure an infrastructure project at a federal correctional 
facility, for example, may face indictment if a kickback definition is met under federal statutes.

Civil penalties often include exclusion from federal healthcare programs, monetary damages, and up to treble damages 
under the False Claims Act. This applies when false claims arise from illegal kickbacks or referral fee arrangements. 
Providers may also be forced to pay restitution, even if the payments were initially disguised as finder’s fees, legitimate 
payments, or consulting agreements.

Professionally, the consequences can be career-ending. Doctors, pharmacists, or other licensed real estate professionals or 
healthcare professionals who are found accepting kickbacks may face license suspension or revocation. Regulatory boards 
and oversight bodies work in tandem with agencies like the DOJ, FBI, and HHS OIG to penalize those involved in healthcare 
fraud and corrupt practices.

How Are Kickbacks Detected and Prosecuted?

Kickback schemes are often uncovered through whistleblower reports, which play a major role in the enforcement of the 
False Claims Act. Insiders may file qui tam lawsuits exposing illegal exchanges or financial incentives that violate federal 
statutes. These reports often initiate full-scale government investigations into healthcare providers, real estate professionals, 
or managing contractors.

Detection also comes through internal audits and compliance programs within organizations. Hospitals, clinics, and large 
real estate industry firms are increasingly investing in compliance departments to monitor referral patterns, consulting 
agreements, and closing cost credit arrangements to ensure that nothing violates the Anti-Kickback Statute or state laws. Even 
something minor like an undisclosed gift between title companies and licensed real estate professionals can signal a larger 
problem when viewed in the context of federal program oversight.

Government agencies, including the Department of Justice (DOJ), Office of Inspector General (HHS OIG), and the 
Federal Bureau of Investigation (FBI), are tasked with investigating and prosecuting violations. These agencies collaborate 
with state-level regulators to build cases that often span multiple years and involve complex financial audits and investigations. 
Violations tied to real estate transactions, referring Medicare patients, or providing certain medical services under false 
pretenses often result in combined federal and state action.

What to Do If You Suspect a Kickback Violation

If you suspect you may be involved in or have been accused of a kickback violation, it’s essential to act quickly and carefully. 
First, contact an experienced healthcare attorney immediately. Do not try to navigate the situation on your own, and avoid 
speaking to investigators, coworkers, or the media before getting legal advice. Illegal payments, referral fee 
arrangements, and improper compensation structures can often appear legitimate on the surface, but a legal expert can help 
determine whether your actions may violate the Anti-Kickback Statute, the False Claims Act, or other laws related to federal 
healthcare programs and government programs.

You should also preserve all documents and communications related to the issue. This includes contracts, emails, 
payment records, and any internal compliance audits. Destroying or hiding evidence could escalate the situation, leading to 
obstruction charges or further legal scrutiny from enforcement agencies such as the DOJ, HHS OIG, or FBI. 

Furthermore, cooperate with your attorney fully and follow their advice throughout the process. Your attorney can also help 
you evaluate whether the issue stems from a misunderstanding, a compliance gap, or an intentional illegal exchange. Even if 
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you were not directly involved in offering or accepting kickbacks, being part of the parties involved in a scheme can expose 
you to liability. Legal counsel can also prepare you to respond appropriately to government officials, investigators, or 
procurement officers.

Lastly, take this situation as a cue to review and strengthen your compliance programs. Many professionals face scrutiny 
not out of malice, but due to common compliance mistakes or a lack of clarity around legitimate payments versus improper 
compensation. Revisit your relationships with service providers, managing contractors, and other vendors, and ensure all 
finder’s fees, referral arrangements, and financial incentives are structured to avoid triggering kickback charges or violating the 
Stark Law or real estate settlement procedures.

How to Avoid Kickback Liability in Healthcare

Healthcare providers and organizations must take proactive steps to prevent kickback violations and ensure compliance with 
federal and state laws, such as the Anti-Kickback Statute, Stark Law, and the False Claims Act. Here are key strategies to 
avoid liability and protect your practice from costly penalties:

• Implement a comprehensive compliance program focused on anti-kickback laws and regulations applicable to 
healthcare providers, service arrangements, and federal healthcare programs.

• Educate and train all staff regularly on how to recognize and avoid involvement in kickback schemes or illegal payments, 
including those disguised as referral fees, consulting arrangements, or other improper compensation.

• Structure all financial arrangements and contracts to reflect fair market value and meet bona fide services standards, 
avoiding any agreements that could be construed as offering or receiving kickbacks.

• Use OIG safe harbor provisions as a framework to develop compliant business practices and take advantage of 
exemptions for certain types of lawful transactions.

• Maintain detailed and transparent documentation for all referrals, payments, vendor agreements, and business 
partnerships to demonstrate good faith and lawful intent.

• Conduct regular internal audits and risk assessments to detect red flags early and address areas where your 
organization may be vulnerable to allegations of illegal kickbacks or healthcare fraud.

• Avoid offering or accepting gifts, incentives, or payments that could be perceived as an inducement for patient referrals 
or business in government programs.

• Consult healthcare attorneys before entering any new business relationship or compensation arrangement that may 
implicate federal programs, especially if you’re referring Medicare or Medicaid patients.

• Establish clear policies and procedures for interacting with vendors, pharmaceutical companies, brokers, and title 
companies to prevent unintentional violations, especially in real estate-related transactions tied to healthcare.

• Foster a culture of compliance and ethical conduct across all departments, encouraging employees to report 
questionable practices and promoting adherence to anti-kickback laws and honest services.

Need Help With Kickback Compliance?

Kickbacks are illegal under both federal and state law and carry serious consequences, including criminal charges, 
civil penalties, exclusion from federal healthcare programs, and loss of professional licensure. Whether you’re a 
healthcare provider, business owner, or organization leader, even the perception of improper compensation, illegal payments, 
or participation in kickback schemes can expose you to significant legal and financial risk.

That’s why it’s essential to prioritize ethics, transparency, and full legal compliance in every aspect of your business dealings. 
Properly structured relationships, informed decision-making, and a strong compliance culture can protect you, your patients, 
and your practice from costly enforcement actions and reputational damage.



offitkurman.com

FAQs

Below are quick answers to common questions that clarify what constitutes a kickback, how it’s different from other forms of 
payment, and what the consequences might be:

Are All Kickbacks Considered Bribery?

Not all kickbacks are legally defined as bribery, but they often involve similar elements, such as offering something of value to 
influence decisions. In many cases, kickbacks are treated as a specific type of bribery under healthcare and anti-corruption 
laws.

Can You Go to Jail for Receiving a Kickback?

Yes, receiving a kickback can lead to criminal charges and imprisonment, especially if it involves federal healthcare programs 
or government contracts.

What’s the Difference Between a Bonus and a Kickback?

A bonus is typically a lawful reward for performance, while a kickback is an illegal payment made to influence decisions or 
referrals, often in violation of federal or state laws.

What Is Considered an Illegal Kickback?

An illegal kickback is any payment, gift, or incentive given or received with the intent to influence referrals or business involving 
federal programs or government-funded services.

Is It Illegal to Pay Kickbacks?

Yes, offering or paying a kickback is illegal under laws such as the Anti-Kickback Statute and can result in serious civil and 
criminal penalties.

What Are the Consequences of a Kickback?

Consequences include fines, imprisonment, exclusion from federal healthcare programs, loss of licensure, and reputational 
damage.

What Is the Difference Between Bribery and Kickbacks?

Bribery typically refers to offering value to influence an official decision, while kickbacks are often disguised as legitimate 
payments but are intended to induce referrals or contracts.

What Are Examples of Kickbacks?

Examples include paying a doctor for patient referrals, offering free medical equipment in exchange for orders, or giving cash 
incentives to influence prescription choices.
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