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In sophisticated commercial real estate and other finance transactions, bankruptcy risk is not an abstract concern; it is a
central underwriting consideration. One of the primary legal tools used to manage that risk is the Delaware non-consolidation
opinion. Although these opinions are now standard in many large transactions, their purpose and legal foundation are often
misunderstood by deal participants who do not regularly work with Delaware entity structures.

This article explains what a Delaware non-consolidation opinion is, why lenders require it, and what transaction counsel should
understand about its scope and limitations.

What is a Delaware Non-Consolidation Opinion?

A non-consolidation opinion addresses whether, in the event of a bankruptcy filing by a parent entity or affiliate, a bankruptcy
court would be likely to substantively consolidate that entity with a related but legally separate borrower. In most real estate
finance transactions, the borrower is a Delaware-organized single-purpose entity formed specifically to own and operate the
collateral property.

Substantive consolidation is an equitable doctrine developed under federal bankruptcy law. When ordered, it permits a court to
disregard entity separateness and treat multiple affiliated entities as a single debtor, pooling assets and liabilities and
fundamentally altering creditor expectations.

A Delaware non-consolidation opinion does not state that consolidation is impossible. Rather, it provides a reasoned legal
analysis concluding that, based on the borrower’s structure and governing documents, a bankruptcy court should not order
substantive consolidation, provided that applicable separateness requirements are met.

Why Substantive Consolidation Matters to Lenders

From a lender’s perspective, substantive consolidation represents a material credit risk. If a borrower’s assets were
consolidated with those of an insolvent affiliate, a lender that underwrote a loan based on a discrete collateral package could
find itself competing with unrelated creditors in a combined bankruptcy estate.

For this reason, lenders, rating agencies, and securitization participants focus heavily on entity separateness. Non-
consolidation opinions serve as a risk-allocation mechanism, confirming that the transaction structure is designed to preserve

separateness under prevailing legal standards.

Why Delaware Law is Central
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Most special-purpose borrowers in structured finance transactions are organized under Delaware law. As a result, Delaware
entity statutes and case law play a critical role in the non-consolidation analysis. While substantive consolidation is governed
by federal bankruptcy principles, courts routinely look to state law to determine whether affiliated entities were properly formed
and respected as separate legal persons.

Delaware’s well-developed body of entity law, together with its emphasis on contractual freedom and corporate formalities, is
one reason lenders routinely require that non-consolidation opinions involving Delaware entities be delivered by Delaware
counsel.

Key Structural Features Analyzed

Delaware non-consolidation opinions are transaction-specific, but they typically analyze several core structural features,
including:

» Single-purpose provisions limiting the borrower’s activities

» Separateness covenants requiring separate books, records, and bank accounts

» Restrictions on commingling assets or liabilities

» Independent managers or directors whose consent is required for a voluntary bankruptcy filing

« Limitations on intercompany indebtedness and guarantees

* Arm’s-length dealings among affiliates

The opinion assumes that these provisions are observed in practice. Failure to maintain separateness after closing can
materially undermine the analysis.

What These Opinions Do and Do Not Do

A Delaware non-consolidation opinion is not a guarantee of a particular bankruptcy outcome, nor is it insurance against future
misconduct. It does not address facts that may arise after closing or violations of separateness covenants.

Instead, it is a carefully reasoned legal analysis, delivered subject to customary assumptions and qualifications, that allocates
bankruptcy risk based on existing law and the transaction’s structure.

When Non-Consolidation Opinions Are Required

These opinions are most commonly required in:

CMBS and CRE securitizations
» Large commercial mortgage financings

* Mezzanine loan and preferred equity structures

Credit-tenant and master-lease transactions

Portfolio financings involving affiliated borrowers

As transaction structures have grown more complex, non-consolidation opinions have become a standard closing deliverable
rather than an exception.

Conclusion

A Delaware non-consolidation opinion is not boilerplate. It is a critical component of modern real estate finance transactions
and a key element of lender risk analysis. When supported by proper entity structuring and ongoing compliance with
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separateness requirements, these opinions provide meaningful comfort that borrower separateness will be respected, even in
a bankruptcy scenario.

For lenders and deal counsel working with Delaware-organized borrowers, understanding the role and limits of non-
consolidation opinions is essential—and engaging Delaware counsel with regular opinion experience remains a best practice.
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